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SUBDIVISION DEVELOPMENT AGREEMENT 

	THIS SUBDIVISION DEVELOPMENT AGREEMENT (the “Agreement”) is made and entered into this ___ day of ___ 20___, by and between the CITY OF SUNLAND PARK, a New Mexico municipality (the “City”), and __________________, a corporate body (“Developer”) (each individually a “Party” and collectively the “Parties”).

	WHEREAS, Developer owns real property within the City, which consists of approximately ____, more or less, and which is legally described in the attached Exhibit A and incorporated herein by this reference (the “Property); and

	WHEREAS, Developer intends to develop and improve the Property (the “Project”); and

	WHEREAS, Developer intends to construct and complete the Project in __________________ phases comprised of __________________; and public improvements are required to serve the Project; and

	WHEREAS, the Development Plan of the Project has been approved by the City pursuant to __________________; and

	WHEREAS, the City requires execution of a Development Agreement providing for the construction and/or provision of public improvements necessitated by the Project; and

	WHEREAS, Developer acknowledges that the exactions set forth herein are reasonably attributable to the special impacts which will be generated by the proposed use of the Property and the Project, and that the terms and conditions set forth in this Agreement are necessary, reasonable and appropriate; and

	WHEREAS, Developer and the City desire to provide for the orderly development of the Property; and

	WHEREAS, in order to provide for the health, safety, and welfare of future residents of the Project, it will be necessary for certain improvements to the City’s utility systems, public infrastructure, and common areas to be constructed within and to serve the Project, including, but not be limited to, roads, bridges, sidewalks, pedestrian facilities, stormwater facilities, street signs, markings, signals, street lighting, and recreation; and

	WHEREAS, in order for the improvements to be fully integrated with the utility systems and public infrastructure of the City and to function in a satisfactory manner, the Developer has agreed to construct, in accordance with City regulations and other rules and ordinances of the City, the improvements in said Project and to extend utilities to the Project at Developer’s own cost; and

	WHEREAS, the City is willing to accept the dedication of the streets, utilities, and other improvements as determined in the Development Plan of the Project, subject to City Council approval by resolution, and subject to the applicant's compliance with all requirements in this agreement and applicable existing laws of the City and the State of New Mexico; and

	WHEREAS, the City and Developer desire to set forth their respective rights and obligations with respect to the development of the Property and the Project as more particularly set forth herein.

	NOW, THEREFORE, it is agreed and understood as follows:


































AGREEMENT

	In consideration of the recitals, premises, mutual covenants and agreements herein contained, the parties agree:

1.	IMPROVEMENTS REQUIRED — SECURITY

1.1	Public Improvements. Developer shall: (a) design and construct according to City approved plans all public improvements as required for the Project (“Developer-Provided Public Improvements”), in accordance with (i) the terms and provisions of this Agreement; (ii) all applicable ordinances, standards, rules and regulations of the City (collectively, the “City Regulations”); (iii) construction documents, plans and specifications, and a phasing plan, all as approved by the City Engineer (the “Plans”); and (iv) the approved Final Plat and Site Plan (collectively referred to as the “Construction Standards”); (b) maintain and repair the Developer-Provided Public Improvements until Final Acceptance (as that term is used in Section 2.12* below) by the City pursuant to the terms of this Agreement; and (c) convey Developer-Provided Public Improvements to the City in accordance with Section 5* of this Agreement. Developer shall submit to the City, in conjunction with its Plans, a complete list for all Developer-Provided Public Improvements for  of the Project within the timeframe specified in Section 2.2, below. Upon approval of the Plans, the City approved list for all Developer-Provided Public Improvements for  of the Project will be attached to this document as Exhibit B and shall be incorporated herein by this reference, Omission of any improvements from Exhibit B does not relieve Developer from responsibility for furnishing, constructing, and installing all public improvements required to serve  of the Project.

1.2	Completion of Developer-Provided Public Improvements. Issuance of Certificate of Initial Acceptance (as that term is used in Section 2.9* below) for the Developer-Provided Public Improvements must be awarded within two (2) years of the Effective Date of this Agreement, unless the City extends the time for compliance by executing a written amendment to this Agreement. The City also reserves the right to suspend development activities upon the Property, including without limitation the withholding of building permits and certificates of occupancy, or draw upon the Performance Guaranty, as defined in Section 1.5*, to ensure timely completion of the Developer-Provided Public Improvements. In any event, the City shall have no obligation to complete any or all of the Developer-Provided Public Improvements. In the event that no work has commenced on the Developer-Provided Public Improvements within eighteen months after ___________________, the City may elect at its discretion and sole option to void the recorded Final Plat, Final Plan/PUD, and/or Site Plan and return any Performance Guaranty to Developer rather than drawing upon such Performance Guaranty and constructing the Developer-Provided Public Improvements.
	
1.3	Payment of Contractors, Materials, and Laborers. Developer shall be responsible for the costs of design, installation, materials and testing of all Developer-Provided Public Improvements. Developer shall timely make payments of all amounts due to persons supplying labor, materials or services in connection with the Developer-Provided Public Improvements, and to any persons who may otherwise be entitled to assert a lien upon the Developer-Provided Public Improvements. In the event that any person asserts a lien upon the Developer-Provided Public Improvements after Final Acceptance, but related to work undertaken by or on behalf of Developer prior to Final Acceptance, Developer will indemnify and defend the City with respect to the claimed lien, and shall further immediately take any and all steps as are necessary to remove the lien from any Developer-Provided Public Improvements regardless of the merits of the claimant of the lien; provided, however, that if a mechanic’s lien is filed, Developer may, within sixty (60) calendar days of the filing thereof, bond over any such mechanic’s lien pending removal thereof from title to the Developer-Provided Public Improvements.

1.4	Restriction on Conveyance of Property; Certificates of Occupancy. Except for: (a) conveyances and dedications to the City; (b) conveyances of any portion of the Property (i.e., individual lots platted of record and depicted on the Final Plat) to an Affiliate of Developer, the limited partner or non-managing member of any Affiliate, and their successors and assigns; (c) a transferee upon obtaining the City’s prior written consent pursuant to Section 7.9* below; and (d) conveyances or liens to a lender as security for a loan, no conveyance, sale or transfer of fee title of all or a portion of the Property shall be made until the date upon which the City issues a Certificate of Initial Acceptance for all Developer-Provided Public Improvements. This restriction on conveyance, sale or transfer of title shall run with the land and shall extend to and be binding upon the heirs, successors and assigns of the Developer. The City will not issue any certificates of occupancy for any buildings, dwelling units, or structure on any lot or outlot platted of record as depicted on the Final Plat until the date upon which the City issues a Certificate of Initial Acceptance for all Developer-Provided Public Improvements. This restriction shall run with the land and shall extend to and be binding upon the heirs, executors, legal representatives, successors and assigns of the Developer.

1.5	Performance Surety. In order to secure Developer’s performance and completion of the Developer-Provided Public Improvements, Developer shall furnish to the City a performance guaranty (“Performance Guaranty”) in an amount equal to 125% of the total cost of the Developer-Provided Public Improvements set forth in the City approved cost estimate. Developer shall submit to the City, in conjunction with its submission of the Plans, a proposed cost estimate stamped and sealed by a licensed, professional engineer for all Developer-Provided Public Improvements for the Project, within the timeframe specified in Section 2.2, below. Upon approval of the Plans, the City approved cost estimate for all Developer-Provided Public Improvements for the Project will be attached to this document as Exhibit C and shall be incorporated herein by this reference (the “Engineer’s Cost Estimate”). Any such Performance Guaranty shall be in the form of a cash escrow, irrevocable letter of credit, or subdivision improvements performance bond in form and substance acceptable to the City in its sole and absolute discretion, ensuring the satisfactory completion of the Developer-Provided Public Improvements. The Performance Guaranty shall be provided to the City at the date upon which the City approves the Plans pursuant to Section 2.2, and shall be kept in full force and effect until Developer completes the work and the City issues the Certificate of Initial Acceptance for all Developer-Provided Public Improvements. The City shall release any such Performance Guaranty upon Initial Acceptance, less amounts the City may retain as set forth in Section 2.11* to guarantee Developer’s fulfillment of its repair or replacement obligations as set forth in Section 2.11.*

1.5.1 Deficient Guaranty Conditions. In the event a) the Developer fails to extend or replace the letter of credit at least sixty (60) calendar days prior to expiration of such letter of credit, b) the letter of credit is set to expire, c) the City receives notice that the letter of credit will not be renewed, d) the entity issuing the letter of credit becomes non-qualifying, e) the letter of credit, in the sole determination of the City, is at risk of being lost as a guarantee, f) prior to completion of all obligations of the Developer under this Agreement, the bank issuing a letter of credit elects not to renew the letter of credit pursuant to the letter of credit automatic renewal provisions, or g) the cost of the Developer-Provided Public Improvements is reasonably determined by the City to be greater than the amount of surety or security provided (collectively, “Deficient Guarantee Conditions”), Developer will provide the City a good and adequate, as determined solely by the City, new substitutional Performance Guaranty. The failure to provide such substitutional Performance Guaranty within 30 calendar days of the occurrence of any of the Deficient Guarantee Conditions shall constitute a material breach of this Agreement for which the City may draw upon the Performance Guaranty in the full amount.

2.	CONSTRUCTION STANDARDS; ACCEPTANCE PROCEDURES

2.1	Engineering and Consulting Services. Developer agrees to furnish, at its expense, all necessary engineering and consulting services relating to the design and construction of the Developer-Provided Public Improvements. These services shall be performed by or under the supervision of a Registered Professional Engineer and/or Registered Land Surveyor, or other professionals as appropriate, licensed by the State of New Mexico, and in accordance with applicable New Mexico law. The design services shall include inspection services deemed necessary by the City.

2.2	Plan Submission and Acceptance. Developer shall furnish to the City the required fees and complete construction drawings/documents, plans and specifications for all improvements and a phasing plan for all Developer-Provided Public Improvements (the “Plans”) by no later than _____________. The City shall issue its written acceptance or rejection of said Plans as expeditiously as reasonably possible. Said acceptance or rejection shall be based upon the standards and criteria for Developer-Provided Public Improvements as established by the City, and the City shall notify Developer of all deficiencies which must be corrected prior to acceptance. All deficiencies shall be corrected and said Plans shall be resubmitted to and accepted by the City prior to construction.

2.3.	Licensing of Contractors and/or Subcontractors. Developer shall ensure that all contractors and subcontractors hired or retained by the Developer shall be licensed by the City before beginning any work on the Developer-Provided Public Improvements.

2.4	Testing and Inspection. Testing and inspection of the construction and materials shall be in accordance with the City’s current Standards and Specifications. In addition, Developer shall utilize, at its own expense, a licensed and registered testing company, to perform all testing of materials or construction that may be required by the City. Developer shall furnish copies of test results to the City on a timely basis for review and acceptance prior to commencement or continuation of that particular phase of construction. At all times during construction of the Developer-Provided Public Improvements for each phase, City shall have the right, but not the duty, to inspect the materials and workmanship in order to ascertain conformance with the Construction Standards. Developer shall reasonably cooperate and assist the City in gaining appropriate access to the areas designated for inspection. Developer shall follow the procedures below regarding the inspection of installation of any Developer-Provided Public Improvements:

2.4.1 Developer will contact the Engineering DivisionCommunity Development Department a minimum of 24 hours in advance. Except City of Sunland Park holidays, inspection services are provided Monday through Friday, from 8:00 a.m. to 4:00 p.m. During the hours listed above, inspections shall be scheduled with the Engineering DivisionCommunity Development Department. Requests for inspection services beyond the hours listed above shall be submitted a minimum of 48 hours in advance in writing to the City Engineer for acceptance. Developer shall reimburse the City for all direct costs of the after-hours inspection services. If the request is denied, the work shall not proceed before or after the hours listed above.

2.4.2 If the City Engineer finds fault with the installation, he or she may, at his or her discretion, stop work until corrections are made.

2.4.3 The City shall be contacted immediately if Developer encounters unforeseen conditions or circumstances that will delay completion of any of the Public Improvements.

2.4.4 The City will inspect the site, as necessary, to keep familiar with the progress of the Project.

2.5	Rights-of-way, Easements. Prior to commencement of construction of the Developer-Provided Public Improvements that require additional rights-of-way to be acquired, Developer shall acquire at its own expense and convey to the City, all necessary land, rights-of-way and easements required by the City for the construction of the proposed improvements related to the Project. Developer is only obligated to acquire that portion of land, rights-of-way and easements necessary for the construction of Developer-Provided Public Improvements, roads and utilities required by this Agreement. All such conveyances shall be free and clear of liens, taxes and encumbrances and shall be by Special Warranty Deed or easement in a form and substance acceptable to the City. All title documents shall be recorded by the City at Developer’s expense. Developer shall also furnish, at its own expense, an ALTA title insurance policy for all interest(s) so conveyed, subject to acceptance by the City.

2.6	Erosion Control. During the period of construction and prior to the paving of the streets or private property within and outside of the Property, Developer shall be responsible for using proper erosion control in accordance with New Mexico Department of Transportation (“NMDOT”) standards and further be responsible for maintaining the streets in such a manner that they may be traveled upon with safety in accordance with NMDOT standards and regulations. To the extent applicable, Developer shall be responsible for obtaining all permits as required by the United States Corps of Engineers, NMDOT, New Mexico Department of Health, and the City with respect to air quality, stormwater quality, and erosion control.

2.7	Trash, Debris, Mud. Developer agrees that during construction of the Developer-Provided Public Improvements and the Project, Developer will take appropriate steps necessary to control trash, debris and wind or water erosion within the Property. If the City determines that said trash, debris or wind or water erosion causes substantial damage or injury or creates a nuisance, Developer agrees to abate the damage or nuisance condition no later than twenty-four (24) hours after written notification by the City. Developer also agrees to take any and all reasonable steps necessary to prevent the transfer of mud or construction debris, including but not limited to, mud, rock, portable toilets, dumpsters, and construction materials of any type, from the construction site onto public rights-of-way and to immediately remove or clean such mud and debris from public rights-of-way after notification by the City. If Developer fails to take any corrective action, City may abate the nuisance and/or correct any damage or injury without notice to Developer, at Developer's expense. All costs and expenses incurred by the City in abating any nuisance or correcting any damage shall be paid by Developer to the City in full within thirty days after written demand by the City.

2.8	Operation of Construction Equipment. The operation of construction equipment outside an enclosed structure shall be prohibited on weekdays between the hours of 7:00 p.m. and 7:00 a.m. With the prior written approval of the City, the operation of such equipment outside an enclosed structure may be permitted on weekend days and legal holidays between the hours of 8:00 a.m. and 4:00 p.m. The City may alter the hours of operation for good cause. All construction activities shall operate in accordance with all City codes, ordinances, and policies in regards to sound and noise.

2.9	Initial Acceptance. 

2.9.1 No later than ten (10) calendar days after the Developer-Provided Public Improvements are complete, Developer shall submit to the City “as built” drawings of Developer-Provided Public Improvements in a form as defined in the City’s current Standards and Specifications, proposed documents of conveyance to the City of the Developer-Provided Public Improvements, and a statement certifying that the Developer-Provided Public Improvements are fully complete, have been fully paid for, and Developer has fully paid all persons or entities having furnished labor or materials for the design and construction of the Developer-Provided Public Improvements. Developer shall also request that an inspection to be performed by the City. If Developer does not request this inspection within ten (10) calendar days of completion of the Developer-Provided Public Improvements, the City may conduct the inspection without the approval of Developer. Upon inspection (which inspection shall occur within 21 calendar days of the Developer’s submission) and finding of satisfactory completion of the Developer-Provided Public Improvements in compliance with the Construction Standards, the City shall promptly issue a written “Certificate of Initial Acceptance.”

2.9.2 If the Developer-Provided Public Improvements are not satisfactory, the City shall provide written notice to Developer of the repairs, replacements, construction or other work required to receive Initial Acceptance. Developer shall complete all needed repairs, replacements, construction or other work within thirty (30) calendar days of said notice, weather permitting. After Developer completes the repairs, replacements, construction or other work required, developer shall request a re-inspection of such work to determine if Initial Acceptance can be granted, and the City shall provide written notice to Developer of the acceptability or unacceptability of such work prior to proceeding to complete any such work at Developer's expense. If Developer does not complete the repairs, replacements, or other work required within thirty (30) calendar days of said notice, City may: (a) draw upon the Performance Guaranty and, at the City’s discretion, secure completion, repair or replacement of any incomplete or non-conforming Developer-Provided Public Improvements; (b) pursue repair or replacement of the Developer-Provided Public Improvements, at the Developer’s expense, either by bid or negotiated price; and/or; (c) order denial or suspension of building permits or certificates of occupancy until completion or repair or replacement of any incomplete or defective Developer-Provided Public Improvements; and/or (d) pursue any other legal remedies available to it at law or which may be appropriate under applicable City regulations.

2.10 	General Warranty. Developer warrants that all Developer-Provided Public Improvements hereunder will be free from defects, including but not limited to, defects of materials, workmanship or design, of good quality, and that the Developer-Provided Public Improvements otherwise fully comply with the Construction Standards.

2.11	Repair/Replacement Obligation. 

2.11.1 Developer shall warrant and guarantee all Developer-Provided Public Improvements for a period of three (3) years, commencing from the date of Initial Acceptance of the Developer-Provided Public Improvements by the City (“Repair/Replacement Period”). Under this warranty, Developer agrees to repair or replace, at its own cost and expense and under the direction of the City, any Developer-Provided Public Improvements or portions thereof which fail or are defective, unsound, or unsatisfactory because of materials or workmanship, or which are not in conformity with Construction Standards. The Repair/Replacement Period shall be extended for up to three (3) years following Initial Acceptance of any completed repairs to or replacements of the Developer-Provided Public Improvements made by Developer during the Repair/Replacement Period, including but not limited to repairs or replacements necessitated by damage due to construction traffic or activities.

2.11.2 Following Initial Acceptance of the Developer-Provided Public Improvements, the City will release the applicable Performance Guaranty for such improvements, and Developer shall furnish to the City, within 30 days of the issuance of a Certificate of Occupancy, either (i) cash or (ii) a letter of credit in a form reasonably acceptable to the City and approved by Developer’s lender (if Developer proceeds with a letter of credit), in an amount equal to 10% of the portion of the Engineer’s Cost Estimate as shown on Exhibit C (the “Repair/Replacement Guaranty”).

2.11.3 The Repair/Replacement Guaranty shall provide security for the costs of repairing and/or replacing the Developer-Provided Public Improvements during the applicable Repair/Replacement Period, and in defending or removing claims of unpaid laborers, material suppliers and/or subcontractors who may attempt to assert a lien upon the Developer-Provided Public Improvements.

2.11.4 In the event that any substantial repair or replacement is required to any of the Developer-Provided Public Improvements during the applicable Repair/Replacement Period and such repair or replacement is not made after thirty days from mailing of a written notice to Developer requesting repairs, the City, may:

2.11.4.1 Draw upon the Repair/Replacement Guaranty and, at the City’s discretion, secure repair or replacement of any incomplete or non-conforming Developer-Provided Public Improvements;
2.11.4.2 Pursue repair or replacement of the Developer-Provided Public Improvements, at the City’s expense, either by bid or negotiated price;

2.11.4.3 Order denial or suspension of building permits or certificates of occupancy until completion or repair or replacement of any incomplete or defective Developer-Provided Public Improvements; and/or

2.11.4.4 Pursue any other legal remedies available to it at law or which may be appropriate under applicable City regulations.

2.11.5 In the event that emergency repairs are required, as solely determined by the City, the City may immediately complete such emergency work or repairs and invoice the Developer the City’s actual costs. Developer shall reimburse the City within sixty (60) calendar days after receipt of written notification or repair and supporting documentation from the City.

2.12	Final Acceptance. At least thirty (30) calendar days before the applicable Repair/Replacement Period elapses, or as soon thereafter as weather permits, Developer shall submit a written request for Final Acceptance of the Developer-Provided Public Improvements. The City shall conduct a final inspection of the Developer-Provided Public Improvements as soon as is reasonably practicable, and if they fully conform to the Construction Standards, and if all repairs as are needed have been made to bring the same into such conformance, the City shall issue a “Certificate of Final Acceptance” signifying final approval of the Developer-Provided Public Improvements. If Developer does not correct all deficiencies and make repairs identified in said inspection to the City's satisfaction within thirty (30) calendar days after receipt of said notice, weather permitting, City may exercise its rights to secure performance as is provided in Section 2.11.4* of this Agreement. Upon expiration of the applicable Repair/Replacement Period, Developer shall request release of the applicable Repair/Replacement Guaranty by written notice, and the City shall release the applicable Repair/Replacement Guaranty, provided no liens have been filed and not released with respect to the Developer-Provided Public Improvements.

2.13	Reimbursement to City. In the event the City exercises its right to secure completion of construction, repairs, replacements, or other work to the Developer-Provided Public Improvements using funds other than the Performance Guaranty, Developer shall reimburse the City within sixty (60) calendar days after receipt of written demand and supporting documentation from the City. If Developer fails to reimburse the City, then Developer shall be in default of this Agreement.

2.14	Maintenance of the Improvements After Final Acceptance. The City shall maintain and repair the Developer-Provided Public Improvements after Final Acceptance. Notwithstanding any contrary provision in this Agreement, upon Final Acceptance of the Developer-Provided Public Improvements, Developer will be considered released and discharged from any obligations or liability under Section 2.11* of this Agreement.

3.	ADDITIONAL DEVELOPMENT STANDARDS AND REQUIREMENTS

3.1	Certificate of Compliance Required. By no later than __________, Developer must obtain from the City a Certificate of Compliance. The City shall issue a Certificate of Compliance only upon Developer’s satisfaction of all of the following requirements:

3.1.1 Developer secures from the City approval of all Plans for the Developer-Provided Public Improvements, including the list for all Developer-Provided Public Improvements for the Project and the accompanying Engineer’s Cost Estimate, in accordance with Section 2.2* of this Agreement.

3.1.2 Developer pays to the City all required and applicable building permit fees for any permits sought for the Project as set forth in Section 3.5* of this Agreement; and

3.1.3 Developer pays to the City the Cash Fee-in-lieu of Water Dedication amount as set forth in Section 3.6* of this Agreement; and

3.1.4 Developer pays to the City all other applicable and required fees as set forth in Section 3.7* of this Agreement; and

3.1.5 Developer provides proof of Affiliate’s ownership of the Property. Upon Issuance of Certificate of Compliance, Developer shall record the Certificate of Compliance in the Office of the Doña Ana County Clerk and Recorder. In the event that Developer fails to comply with the requirements of this section, or fails to obtain a Certificate of Compliance by __________, the City may at its discretion and sole option elect to: (a) void the recorded Final Plat, Final Plan/PUD; and/or Site Plan; and/or (b) void any building permits that have been issued for any lots or buildings within the Final Plat.

3.2	Restriction on Beginning of Work. 

3.2.1 Restriction on Beginning of Construction Work. Except for site preparation or overlot grading performed under a City-issued grading/erosion control permit, no construction work, including utilities or activities relating to any Developer-Provided Public Improvements for the Project, shall commence on the Property until the date upon which the City issues a Certificate of Compliance pursuant to Section 3.1 of this Agreement.

3.2.2 Restriction on Beginning of Vertical Development. Irrespective of the issuance of a building permit, the furnishing of a Performance Guaranty, or the issuance of a Certificate of Compliance, Developer shall not commence any vertical construction or development, on any lots, outlots or buildings within the Project under any building permits issued by the City until the date upon which the City issues a written letter authorizing Developer to proceed with vertical construction (“Notice to Proceed”). The City shall issue the Notice to Proceed to Developer only upon Developer’s satisfaction of all of the following requirements:

3.2.2.1 Developer has installed water mains, lines, fire hydrants, and appurtenances in accordance with the Plans and Construction Standards;

3.2.2.2 The City, in its sole and absolute discretion, determines that water improvements are complete and operational; and

3.2.2.3 Developer has installed all fire access roadways to an extent that will provide all-weather paved access for emergency vehicles prior to combustibles being brought to the site or combustible construction taking place. For the purposes of this section, vertical construction or development is any foundation construction, or construction that would cause any increase in the height of a foundation or that would go beyond an elevation five feet higher than grade.

3.3	Street Signs, Traffic Signs, and Striping. Developer will furnish and install, at its expense, street name signs, striping, stop signs, speed limit and other signs on all streets, in accordance with the Manual of Uniform Traffic Control Devices, as amended, and other applicable legal requirements.

3.4	Drainage Improvements. 

3.4.1 Drainage improvements for the Project shall be constructed by Developer in accordance with the Plans. Unless otherwise approved by the City, over lot grading shall not be initiated by Developer until the City approves drainage improvement plans. Developer shall provide temporary erosion control during and after over lot grading until the site is stabilized.

3.4.2 Developer agrees that all construction shall be in conformance with any and all National Pollutant Discharge Elimination Systems (NPDES) standards including compliance with and applicable NPDES and NMDOT permits issued to the Developer, applicable to the Project. In the event there is any violation of such standards or permits issued, and if the City, as a result of the Developer’s actions, is subject to or given a monetary fine, penalty or any other affirmative obligation imposed by another governmental entity, Developer shall reimburse the City for any and all costs incurred.

3.4.3 All private drainage improvements located on any platted lots or outlots within the Final Plat, which are privately owned, shall be maintained by the Developer or final property owner. Drainage improvements may include, but are not limited to: landscaping, open areas, grass, shrubs, trees, retaining walls, sidewalks, ponds, pipes, underdrains, swales, drain pans, and inlet and outlet structures.

3.5	Payment of Building Permit Fees. Developer shall pay to the City, at the time of issuance of the relevant building permit, all required building permit fees for the Project at such rate as established in the fee schedule adopted by the City Council by resolution currently in effect as of the date of payment.

3.6	Water Dedication. The domestic potable water demands for all residential units and buildings within  of the Project, together with the irrigation demands for all outdoor irrigation areas on all lots, outlots, and tracts within the Final Plat, has been estimated to be ________ acre-feet of water. As a condition of Final Plat approval, Developer must at a minimum dedicate, convey and deliver to the City title, free of liens and encumbrances, to __________ units, direct flow or storage water rights in the amount of _____ acre-feet of water (“Water Dedication”). Developer has made a request under ____ of the City Code of Ordinances allowing it to pay cash in lieu of Water Dedication, in an amount sufficient to defray the City’s actual costs and expenses to locate and acquire title to water rights in the amount of ____ acre-feet of water for development of the Project (“Cash Fee-in-lieu of Water Dedication”). Subject to Section 3.1, Developer and the City agree that Developer shall pay a Cash Fee-in-lieu of Water Dedication at such rate as established in the attached Exhibit D. Notwithstanding, Developer acknowledges and agrees that the Water Dedication was determined based on information provided by Developer. Developer further acknowledges and agrees that the City shall at all times have the right to require additional Water Dedication if actual consumption exceeds this calculated estimate. If the City determines that additional water is to be dedicated, Developer shall provide the water within 30 days written notice by the City. The additional dedication shall be based on the City’s then-current water dedication policies.

3.7	Other Fees. Developer shall pay to the City, at the time of building or utility permit issuance, all applicable and required water and water reclamation (sanitary sewer) tap fees, stormwater utility enterprise fee, along with all right-of-way permit fees and street cut permit fees at the time of their respective issuance, together with any other associated and required fees, at such rate as established in the fee schedule adopted by the City Council by resolution currently in effect as of the date of payment.

3.8 	Utility Coordination and Transfer. In addition to the Developer-Provided Public Improvements, Developer shall also be responsible for coordination of and payment for installation of on-site and off-site electricity, gas, water, sanitary sewer, storm sewer, cable telecommunications and any other necessary utilities, which are necessary to serve the Project and are required pursuant to the Site Plan. Thereafter, Developer shall transfer utilities to the City.

3.8.1 All utilities not provided by the City must be completed and fully functioning prior to the issuance of any certificate of occupancy within the Project. Prior to commencement of installation and construction of any non-municipal utilities, including but not limited to gas, electric, telephone or cable utilities, Developer shall submit to the City as part of the Plans, copies of utility company approved construction plans and any contractual agreement entered into between the Developer and the utility provider. The City may review such plans as part of its review and approval of the Plans to determine whether the placement of such utilities, equipment and appurtenances is or will be in conflict with any City-owned utilities, easements, public rights-of-way or any other City interests. Upon completion of gas, electric, telephone or cable utilities, Developer shall provide a written notice of completion from each utility company certifying that the utilities are completed, accompanied by two original sets of “As Built” construction plans. Under no circumstances shall any structure or dwelling unit be eligible to obtain a certificate of occupancy until such time as all utilities are completed, connected to the structure or dwelling unit, and certified in writing as completed by the utility provider.

3.8.2 Undergrounding. All new and existing utilities shall be placed underground as required by the applicable Sunland Park Code prior to the issuance of any building permits for the Project.

3.8.3 Screening. Necessary aboveground appurtenances (meters, transformers, etc.) shall be carefully located with maximum aesthetic considerations, and outside of any sight triangles. Any aboveground appurtenances that will be visible from public rights-of-way shall be screened from view. Screening shall consist of landscaping or low fencing, and shall be installed in accordance with the applicable Sunland Park Code. Specifics of the screening requirements shall be reviewed with the Landscape Plans and as amended once utilities are installed.

3.8.4 Utility transfer and dedication. Developer shall complete construction of utilities and utility infrastructure within 24 months of issuance of permits. Developer shall connect to the City’s utility systems at Developer’s sole cost and expense. Utilities and utility infrastructure are to be designed, permitted, and constructed to the respective service provider specifications and Developer shall obtain final inspection, clearance, and acceptance by the service provider. Developer shall thereafter dedicate and convey the utilities with required easements within 2 months of final inspection. 

3.9 	Maintenance of Open Areas, Walkways, and Landscaping. Developer, any owner’s association established by Developer or any owner of lots within the Final Plat, shall maintain in good condition all private open areas, walkways, driveways, parking areas, and landscaping within the Final Plat and as depicted on the Site Plan, including any improvements and landscaping within those areas.

3.10	Subdivision and other approvals required for Subsequent Phases of the Project. Developer hereby acknowledges and agrees that future review and approval of a final plat re-platting all or a portion of the Final Plat into developable lots shall be necessary for subsequent phases of the Project and to obtain building permits for such phases, and that future review and approval of a new final subdivision plat and site plan shall be required for each such future phase of the Project. Developer further acknowledges and agrees that, in conjunction with final approval of a final plat for future subdivision phases, Developer or the owner of the Tract that is the subject of the future subdivision filing shall be required to enter into a development agreement with the City providing for the construction and/or provision of public and/or private improvements and any other requirements for each such future phase of the subdivision. No development activities will be permitted without approval of a new final subdivision plat by the City in conformance with the City’s subdivision ordinance in effect at the time of plat approval and without one or more development agreement(s) with the City first entered into to address the subdivision and development of such areas. This restriction shall not prevent construction activities within the Project that are incidental to completing the Developer-Provided Public Improvements called for under this Agreement.

3.11.1 Public Improvements Construction Phasing. All Developer-Provided Public Improvements within each subsequent phase shall be installed and operational as solely determined by the City, prior to the City issuing building permits for any lots or buildings within the subdivision for such phase. Each phase shall have two points of access, a looped water system, and shall have the appropriate sanitary sewer substantially completed and operational, as determined by the City, prior to the issuance of any building permit for that phase.

3.12	Restrictions on Building Permit Issuance for Future Subdivision Phases. In no event shall the City issue a building permit for any buildings, dwelling units, or structures on any lot or outlot platted of record within future subdivision filings until Developer satisfies all of the following requirements:

3.12.1 All Developer-Provided Public Improvements in connection with the Final Plat and for each previous phase have been installed, are operational as solely determined by the City, and the City has issued a Certificate of Initial Acceptance for all Developer-Provided Public Improvements in the previous phase;

3.12.2 Developer pays to the City all required and applicable building permit fees for that phase and all previous phases of the Project;

3.12.3 Developer pays to the City all applicable and required development impact fees, water and wastewater (sanitary sewer) tap fees, and any fees associated with City utility fund enterprises, along with all right-of-way permit fees and street cut permit fees as set for that phase and all previous phases of the Project;

3.12.4 Developer executes a waiver and release of any common law vested right or legitimate claim to entitlement to receive utility service from the City arising from or relating to the granting of any land-use approvals, construction of public improvements, or the issuance of any building permits; and

3.12.5 The City furnishes to Developer or an Affiliate a written letter verifying the City’s existing water supply and distribution system, sewage disposal system, or storm drainage system, where applicable, are adequate to accommodate or provide the projected water, sewage disposal, and storm drainage needs of that phase, and that the new or additional use of water, discharge of wastewater, or stormwater runoff generated by the subdivision phase will not adversely impact existing utility customers or property and public health and safety.

3.13	Restriction on Beginning of Vertical Development within Future Subdivision Phases. Irrespective of the issuance of a building permit or the furnishing of a Performance Guaranty for a future Project subdivision phase, Developer shall not commence any construction work other than site prep, grading or utilities, or any vertical construction or development, on any lots or buildings within any future phase of the Subdivision under any building permits issued by the City until the date upon which the City issues a Certificate of Initial Acceptance for all Developer-Provided Public Improvements under this Agreement and in the previous phase pursuant to Section 2.9 of this Agreement. For the purposes of this section, vertical construction or development is any construction that would cause any increase in the height of a foundation or that would go beyond an elevation five feet higher than grade.

4.	LIABILITY LIMITATIONS – HOLD HARMLESS

4.1.	Non-Liability. Developer acknowledges that the City’s review and approval of the Plans for the development of the Project is done in furtherance of the general public health, safety and welfare, and that no specific relationship with, or duty of care to the Developer or third parties is assumed by such review and approval, or immunity waived, as more specifically set forth under New Mexico Governmental Immunity Act.

4.2	Indemnification and Duty to Defend and Hold Harmless. Developer agrees to save, defend, and hold the City harmless from any claims brought by any third party against the City which are attributable to any act or omission of the Developer, its employees, agents, contractors, subcontractors, and consultants with respect to: (i) the construction and installation of the Developer-Provided Public Improvements; and (ii) this Agreement. Developer further agrees to indemnify and hold the City harmless from any loss or liability, including damages for inverse condemnation, the City may have or suffer on account of any change in the direction, nature, quality, or quantity of historical drainage flow resulting from the development of the Project or from the construction of streets and/or storm sewers on the Property. Developer further agrees to indemnify, defend, and hold harmless the City, its agents, officers, and employees from and against any and all injuries, deaths, liabilities, losses, costs, expenses (including reasonable attorney’s fees), causes of action, suits, claims, demands, judgments, or damages, including damages for inverse condemnation, asserted or brought by any third party, including an owner, lessee, or other holder of an interest in a mineral estate, and arising directly or indirectly from the development of the Property or construction of any improvements, public or private, upon the Property, or which are attributable in any way to land use approvals permitting development of the Property Developer shall bear all reasonable costs of investigation and litigation, including reasonable attorney fees, incurred by the City in defending such claim. This indemnification does not extend to claims of willful misconduct or negligence brought by any third party against the City which is attributable to any act or omission of the City. Developer’s indemnification obligations under this Section 4.2 shall be a continuing obligation and shall not expire with the termination of this Agreement.

4.3	Insurance. Developer and its contractors performing work in constructing the Developer-Provided Public Improvements shall at all times hereunder have and maintain in full force and effect comprehensive liability insurance, providing general liability, and comprehensive automobile liability insurance. Developer’s architect and engineer responsible for work in the right-of-way shall also carry professional liability insurance. The policies shall name the City and its agents, officials and employees as additional insureds and shall provide coverage for the liability risks identified at Section 4.2 hereof, and shall not be less than $387,000 for any injury to one person in any single occurrence, or $1,093,000 for any injury to two or more persons in any single occurrence. Developer and contractors shall at all times fully comply with the New Mexico Worker’s Compensation Act, and shall ensure that each of its contractors and subcontractors are in full compliance with the Act. Developer shall submit certificates of insurance in compliance with the standards as set forth above. Nothing herein shall be construed to relieve or discharge Developer of its liability to the City under the terms of this Agreement should Developer for any reason fail to procure and maintain any required insurance in sufficient amounts.

5.	OWNERSHIP OF IMPROVEMENTS

	Subject to this Agreement and to the provisions of any City Regulations relating to the City acceptance of the Developer-Provided Public Improvements herein, the Developer shall convey to the City all of the Developer-Provided Public Improvements at the time of Initial Acceptance thereof, free and clear of all liens, encumbrances and restrictions. All improvements made upon City property or City rights-of-way or City easements shall, after acceptance by the City, be and remain the sole and exclusive property of the City, free and clear from any and all claims by the Developer or others performing work at the request of Developer.

6.	ENFORCEMENT AND REMEDIES

6.1	Breach of Agreement. In the event that either party should fail to timely comply with any of the terms, conditions, covenants and undertakings hereof, such non-compliance shall be cured and brought into compliance within 30 calendar days of written notice of breach by the other party. Such notice will specify the conditions of default. If such default is not of a type that can be cured within such 30-calendar day period and the defaulting party gives written notice to the non-defaulting party within such 30-calendar day period that it is actively and diligently pursuing such cure, the defaulting party will have a reasonable period of time given the nature of the default following the end of such 30-calendar day period to cure such default, provided that such defaulting party is at all times within such additional time period actively and diligently pursuing such cure and provided further that in no event will such cure period exceed a total of six months. The City may after the cure period withhold any additional building permits, certificates of occupancy, or provision of new utility fixtures or service only upon reasonable cause. For any default that is not cured as described above, the non-defaulting party may pursue any other remedy at law or in equity which may be appropriate under the City Regulations, the applicable laws and legal standards of the State of New Mexico or the United States before any court of competent jurisdiction, including remedies which may be available against the Repair/Replacement Guaranty. Such remedies shall be cumulative.

6.2	Legal Expenses. In the event that it is necessary to initiate legal proceedings to enforce the provisions of this Agreement as a result of a breach, the non-prevailing party and its surety shall be responsible for all reasonable legal expenses and costs incurred by the other as a result of such breach.

6.3	Venue. Venue for any legal proceedings shall be in the County of Doña Ana, State of New Mexico.

6.4	Developer Remedy; Limitation of Liability; Waiver. The parties agree, and Developer expressly acknowledges and agrees, that Developer’s sole remedy in the event of i) the City’s failure or refusal to inspect completed Developer-Provided Public Improvements within the time frame specified in Section 2.9*; ii) the City’s failure or refusal to issue a Certificate of Initial Acceptance or Final Acceptance as set forth in Sections 2.9* and 2.12*, respectively; iii) the City’s failure or refusal to perform any other obligation under this Agreement; or (iv) any delay on the part of the City in inspecting completed Developer-Provided Public Improvements, issuing a Certificate of Initial or Final Acceptance, or performing any other obligation under this Agreement, shall be the equitable remedies of specific performance or injunctive relief.

NOTWITHSTANDING ANYTHING HEREIN TO THE CONTRARY, NEITHER PARTY SHALL HAVE ANY LIABILITY FOR ANY LOSS OF PROFITS, SALES, BUSINESS, OR OTHER DIRECT, INCIDENTAL, CONSEQUENTIAL, OR SPECIAL LOSS OR DAMAGE, INCLUDING EXEMPLARY AND PUNITIVE DAMAGES, OF ANY KIND OR NATURE RESULTING FROM OR ARISING OUT OF THIS AGREEMENT. THE ALLOCATIONS OF LIABILITY IN THIS SECTION REPRESENT THE AGREED, BARGAINED-FOR UNDERSTANDING OF THE PARTIES. THE LIMITATION OF LIABILITY AND TYPES OF DAMAGES STATED IN THIS AGREEMENT ARE INTENDED BY THE PARTIES TO APPLY REGARDLESS OF THE FORM OF LAWSUIT OR CLAIM A PARTY MAY BRING, WHETHER IN TORT, CONTRACT OR OTHERWISE, AND REGARDLESS OF WHETHER ANY LIMITED REMEDY PROVIDED FOR IN THIS AGREEMENT FAILS OF ITS ESSENTIAL PURPOSE. DEVELOPER HEREBY WAIVES ANY AND ALL CLAIMS FOR MONETARY DAMAGES WHICH DEVELOPER MAY OR MIGHT HEREAFTER ACQUIRE AGAINST THE CITY FOR LOSS OR DAMAGE ARISING FROM THIS AGREEMENT.

7.	MISCELLANEOUS PROVISIONS

7.1	Section Headings. The section headings are inserted herein only for convenience or reference, and in no way shall be defined to limit or describe the scope or intent of any of the provisions in this Agreement.

7.2	Governmental Immunity. The City and its officers, attorneys and employees are relying on, and do not waive or intend to waive by any provision of this Agreement, the monetary limitations or any other rights, immunities, and protections provided by the New Mexico Governmental Immunity Act, 41-13-1 to 41-13-3 NMSA 1978, as amended, or otherwise available to the City and its officers, attorneys or employees.

7.3	Severability. If any term, provision, covenant or condition of this Agreement is held by a court of competent jurisdiction to be invalid, void or unenforceable, the remaining provisions of this Agreement will, unless amended or modified by mutual consent of the Parties, continue in full force and effect so long as enforcement of the remaining provisions would not be inequitable to the Party against whom they are being enforced under the facts and circumstances then pertaining.

7.4	No Third-Party Beneficiaries. No third parties are intended to benefit by the covenants, agreements, representations, warranties or any other terms or conditions of this Agreement. It is the express intent of the Parties that enforcement of the terms and conditions of this Agreement, and all rights of action relating to such enforcement, will be strictly reserved to the Parties and their lawful successors and assigns.

7.5	Force Majeure. Whenever Developer is required to complete the construction, repair or replacement of Developer-Provided Public Improvements by an agreed deadline, Developer shall be entitled to an extension of time equal to a delay in completing the foregoing, due to unforeseeable causes beyond the control and without the fault or negligence of Developer, including, but not limited to, acts of God, weather, fires and strikes.

7.6	Title and Authority. Developer expressly warrants and represents to the City that it is the record owner of the Property and further represents and warrants, together with the undersigned individuals, that the undersigned individuals have full power and authority on behalf of Developer to enter into and execute this Agreement. Developer and the undersigned individuals understand that the City is relying on such representations and warranties in entering into this Agreement.

7.7	Rights and Remedies. The rights and remedies of the Parties under this Agreement are in addition to any other rights and remedies provided by law. The expiration of this Agreement shall in no way limit the Parties' legal or equitable remedies, or the period in which such remedies may be asserted for work negligently or defectively performed.

7.8	Recordation. This Agreement shall be recorded in the office of the Doña Ana County Clerk.

7.9	Successors and Assigns. This Agreement will be binding upon the parties and their respective successor and assigns and will be deemed a covenant running with the Property and will be binding upon all successors in ownership of the Property; provided, however, that in no event will the purchaser of any portion of the Property upon which a dwelling has been constructed and issued a certificate of occupancy be deemed to be a successor to Developer hereunder. With respect to the City’s consent to proposed transfers of title in and to any portion of the Property prior to Initial Acceptance other than to an Affiliate, Developer shall provide the City, written notice of: (a) any such proposed transfer; (b) arrangements for transfer of the Performance Guaranty or Repair/Replacement Guaranty to any transferee, or the release of the Performance Guaranty or Repair/Replacement Guaranty provided by Developer and the provision of a new Performance Guaranty or Repair/Replacement Guaranty, as appropriate, by the transferee; and (c) transferee’s acceptance of the obligations and liabilities under this Agreement by a written assignment. Following delivery to the City of written evidence of such assignment and an express assumption of the obligations and liabilities by the transferee, and the furnishing of a new Performance Guaranty or Repair/Replacement Guaranty by the transferee, the City will consent to the proposed transfer of title in and to any portion of the Property prior to Initial Acceptance, and the City will accept performance by such assignee. Following any such assignment of this Agreement, Developer will be relieved from any obligations and liabilities assumed by such assignee.

7.10	Notice. All notices, demands or other communications required or permitted to be given hereunder will be in writing and any and all such items will be deemed to have been duly delivered upon personal delivery; or as of the third business day after mailing by United States mail, certified, return receipt requested, postage prepaid, addressed as follows; or as of the immediately following business day after deposit with Federal Express or a similar overnight courier service that provides evidence of receipt, addressed as follows:

Developer:	



City:	
City Administrator Manager 
City of Sunland Park 
1000 Mcnutt Rd, Suite A
Sunland Park, NM 88063


Either party may change the address to which notice is to be sent by providing notice set forth in this section.

7.11	Applicable Law. This Agreement will be governed by and construed in accordance with the laws of the State of New Mexico, without reference to its conflict of laws provisions.

7.12 	Modification. This Agreement may be amended or modified only by written instrument executed by the City and Developer.

7.13	Integration. This Agreement constitutes the entire agreement among the parties with respect to the matters addressed herein. All prior discussions and negotiations regarding the subject matter hereof are merged herein.

7.14	Counterparts. This Agreement may be executed by one or more parties to this Agreement on any number of separate counterparts. Each counterpart shall be deemed to be an original, and all such counterparts taken together shall be deemed to constitute one and the same instrument. Signature pages may be delivered by electronic mail to each party as electronically imaged signatures such as .pdf files or by any other method which complies with the Uniform Electronic Transactions Act, N.M. Stat. §§14-16-1 et seq. (e.g., www.docusign.com).
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SIGNED THIS _____ day of	_________________, 202__.


CITY OF SUNLAND PARK, a municipal corporation

Mayor:



ATTEST:

City Clerk

































Exhibit A

LEGAL DESCRIPTION

____________________________________________________________ 

COUNTY OF DOÑA ANA, STATE OF
NEW MEXICO
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Exhibit B

DESCRIPTION OF DEVELOPER-PROVIDED PUBLIC IMPROVEMENTS

TO BE PROVIDED BY _______________, 20____
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Exhibit C

ENGINEER’S ESTIMATE

The Engineer’s Estimate, dated ______________, 202___, as prepared by ________________, for the Developer-Provided Public Improvements is attached hereto and by this reference incorporated herein.

TO BE PROVIDED BY _______________, 20____.






































Exhibit D

WATER RIGHTS

Domestic Demand = 

Irrigation Demand = 

Total Estimated Water Demand = 

Acre-Feet/New Mexico Unit Conversion = 

Cash fee-in-lieu of water rights value = 

Total cash fee-in-lieu of water rights amount = 
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